
 

 

SFAB Comments on Draft SAP Review T of R  

(Version 2) 

 

In general terms, the process outlined in the draft Terms of Reference for the Pacific Salmon Allocation 

Policy Review is problematic for the SFAB because of the obvious structural bias in favor of Indigenous 

participation.  The consensus-building role that might be played by a Multiparty Options Development 

Working Group (MODWG) is constrained and potentially undermined by the parallel and overlapping 

presence of a Bilateral FN/DFO Committee and by provision for separate Bilateral G2G Discussions.  It 

hardly seems fair to describe this as “collaborative” when representatives of recreational and 

commercial harvesters are excluded from participation in or observation of two key elements of the 

approach.    

As an example of the problem, on pages 11 and 12 of the draft document, the Bilateral FN/DFO 

Committee is given extensive supervisory power over the “process workflow”.  It can ensure that “rights 

are respected by the multilateral working group, that “legal obligations are met”, and that “policy 

options for rights-based issues” are developed.  It gets to discuss separately “policy recommendations 

forwarded by the MODWG”, to “identify options that are broadly supported” and to recommend policy 

for final consultation.  Also, apparently regardless of what may be decided by consensus within the 

multiparty body, one of its roles is separately “Confirming the Committee’s recommendations in a 

report to be submitted with the decision note to the Minister.”    

The proposed Bilateral DFO/FN Committee seems both duplicative and redundant.  A possible 

improvement would be to replace it with a small Multiparty Co-ordinating Committee charged with 

being keeper of the process and facilitating the work of the MODWG by helping select a neutral chair.  

From the perspective of the SFAB, the proposal that the Working Group be co-chaired by First Nations 

and DFO is unacceptable for a body charged with developing consensus recommendations.  

It is worth remembering that the current allocation policy reflects the excellent work done by justice 

Sam Toy as the impartial chair of a committee representing, in the first instance, all three harvest 

sectors.  It is true that after attending several meetings the First Nations invitees withdrew from the 

process saying they lacked a representative mandate.  As a result, Justice Toy was forced to limit the 

discussion to allocation between the recreational and commercial sectors.  Decisions on FSC and Treaty 

fishery issues were left for the department to determine.  Toy’s approach to intersectoral allocation is 

worth recalling.  He told the remaining participants that if they could reach agreement, he would put 

that position to the department.  In the absence of intersectoral consensus, they would have to live with 

his personal recommendations to the minister.   The result was an intersectoral agreement that I typed 

into my first-generation monochrome laptop while the other seven members of Toy’s “Gang of Eight” 

looked over my shoulder and edited the document.  The result proved remarkably durable.   



The SFAB accepts that the world has changed.  It understands the need to bring the SAP up to date in a 

way that takes account of court and treaty decisions and the fact that First Nations seem more willing to 

take part in discussions about fisheries management than was the case 20 years ago.   

That said, we feel the need of an objective process in which our ability put forward our views receives 

impartial protection.  We also understand that DFO needs to maintain a Bilateral G2G relationship with 

First Nations.  However, we believe any such process should be transparent as is the case in G2G 

processes with other countries, where all Canadian interests observe and sometimes participate in G2G 

interactions.  The various fisheries commissions are examples.  Transparency is essential to dealing with 

the potential conflict between the obligation of the Government of Canada to consult First Nations and 

where appropriate accommodate their interests and the need of public servants to take into account 

and fairly characterize the interests of all Canadians when advising their ministers. 

Taken together, the proposal by which three processes, the Bilateral FN/DFO Committee,  Bilateral G2G 

Discussions, and the MODWG are separately providing input to consensus recommendations which are 

then passed along to two of these entities plus “Internal and Tier 1 discussions” before submission to 

the minister seems both unnecessarily complex and biased in favor of FN interests. 

One has to question how it is going to be possible to develop consensus recommendations in what is 

described in  as “Phase 4”, when it involves three separate processes that are shown as having an 

equivalent role but with recreational and commercial harvesters excluded from participation in two of 

them.   We would much prefer that the process by altered so that the search for consensus is 

moderated by an impartial person.   

 

Further to these general comments, the SFAB wishes to raise a number specific questions with respect 

to the wording of the draft Terms of Reference document. 

P.2, top para:  If the current SAP “is of no force and effect”, is it anticipated that a new SAP will apply to 

“the aboriginal right to fish and sell fish.”  If so, is this issue going to be discussed  by the Multilateral 

Options Development Working Group or is it intended that such issues be dealt with in some other way, 

such as within the Bilateral FN/DFO Committee or in Bilateral G2g Discussions? 

P2, 2nd para:  Will the proposed “collaborative approach” allow stakeholders to know what is taking 

place in bilateral and G2G processes? 

P2, 3rd para:  Is the statement that a new SAP will not “define” the parameters pf indigenous “rights” 

consistent with the later statement in the “Content” para on p 2 says new SAP will “define allocation 

priority among these harvest groups”? 

P2, Para 5:  How does the statement that the new policy “will not include allocation within sectors” 

relate to the proposal to give FN’s with recreational lodge or guiding interests separate representation 

on the multiparty working group? 

P2, same para:  What is meant by the distinction between “policy” and “operational” material?  

Examples would be helpful. 



P2, bottom para, first bullet:  If FSC/Treaty remains “the highest priority” and is not being reconsidered 

in this process, what is intended by the reference to “different harvest groups” whose “relative priority 

of allocation” is being considered? 

P2, same para, 3rd bullet:  What principle for priority, management or allocation might apply to by-catch 

and incidental mortality? Can an example be provided? 

P3, 2nd para:  Does “other in 2nd line refer to “other” Nations or “other” rights?   

P3, 2nd para line 6:  What is the point of a new SAP if it doesn’t define what happens in FN fisheries? 

P3, 2nd para last line:  Who are the “parties” for the purpose of such agreement? 

P3, 3rd para:  What other “concurrent policy review processes” are underway?  A similar reference is 

repeated on page 5 3rd bullet para 6. Consistency with Existing Processes.  

P4, 1st bullet:  What is the meaning/intention of the reference to “incidentally caught species”?  Is there 

a confusion here with by-catch? 

P4, numbered paras 2 and 3: Case Law and Constitutional Requirements: Should not other examples be 

cited, especially those that define common law public ownership of fish and which have defined or 

limited FN claims? This would make these sections consistent with para 5 on departmental 

responsibilities. 

P5, numbered para 7: Does “other” refer to “other” rights or “other” First Nations? 

P5, numbered para 8:  Can someone provide an explanation or example of what is meant/intended by 

this paragraph? 

P5, numbered para 10:  Is “may” intended to refer to “best science” or should “will” be inserted before 

“reflect”? 

P6, 3rd line:  why is “obligations” repeated twice? 

P6, lines 5 and 6: Should “individuals” be replaced with “Canadians”.  

P6, line 8:  Footnote 6 implies that this line is intended to refer to Indigenous people, not all Canadians.  

Is that the case? 

P6, line 10:  What is intended by this statement?  S it intended to invite a debate about gear types?  

P6, Section D:  The format of this section could be improved by making clear that the Crown has a duty 

to consult with everyone.  One could put the second bullet first (deleting “also”) and slightly amend the 

current first one to say the government has a “special” duty to consult Indigenous groups.  The final 

bullet then follows logically. 

P6, Numbered section 4, 2nd bullet:  Is this a generic reference or to FN?   In bullet 4, we suggest moving 

“enjoyment” to end of sentence.  With respect to bullet 5, what is intention of the eference to “harvest 

rights and interests”? 

P.7, numbered para 5:  These could be a conflict between the reference to “Clear, transparent and 

consistent procedures” and the fact that non-indigenous harvesters are excluded from G2G and bilateral 



meetings.  This problem is reflected in later process diagrams for final submission of recommendations 

on page 15. 

P8, Numbered section 8:  How is statement that “Everyone is a valued member of the process” 

consistent with exclusion of recreational and commercial representativess from key elements of 

Bilateral FN/DFO Committee and Bilateral G2G Discussions. 

P9, Numbered section F:  With respect to “Engagement” is a process “collaborative” when some 

participants are excluded from key parts of the process?   

P9, Numbered para 1 (a): refers to “primary” harvest of salmon.  Why? 

P10, Section iv,1.:  Why is SFAB limited to selecting working group members from amongst the four who 

have been designated as representing overall SFAB interests?  Suggest deletion of this phrase. 

P10, Section iv 2.:  What is intention and implication of this paragraph. Is it intended to confer separate 

representation on all working groups with no numbers limit?   

p. 10, Methods of Engagement:  are committees and working groups the same thing?  Who are “all key 

parties”? 

p.11 re bilateral G2G:  Is there not a transparency problem when key interests are excluded from 

important part of process? 

p. 11 re Committees:  “what is the significance of the term “non-mandated”? 

As outlined in the introduction, this bilateral body appears to have the power to supervise the working 

groups and is given separate power to confirm “the Committees recommendations in a report to 

minister”! 

Page 12 re MODWG:  Is there a balance problem in 6 FN plus 3 rec and 3 comm, then also “creating 

separate space for FN service providers. 

Para 3 has DFO/FN co-chairs.  Why?  How is this balanced and transparent? 

p.13 re MODWG:  Says it has responsibility for “Recommending policy for final consultation”.  Where 

does this final consultation take place?  After this consultation what role does it play in “amend” step 

compared with G2G and “Confirm and Submit” stage as part of “Workflow” organigrams.   

Pp 12/14:  Is it appropriate that all discussion on “rights based” issues seems limited to G2G/bilateral 

committees.  Not only does this lack transparency, but all interests are affected by such proposals.   

Page 16:  Roles and Responsibilities:  What is the department’s “perspective and commitment”?  How 

does it balance the government’s obligations to all Canadians and the Crown’s special obligation to 

Indigenous people? Only transparency can resolve this potential conflict of interest.   

Page 16 3, CSAB and SFAB:  What stage is a “draft policy recommendation”?  What is the relationship 

between this and a “Consensus Recommendation” as described on page 17?   Is there a difference 

between sending items to FNs “for consultation”, to the SFAB for “consideration” and then to the 

minister for “consideration”?  Are we being guaranteed that if changes are made to MODWG consensus 



at the “confirm” stage, they will come back to the working group as per the arrow added to the 

organigram on page 15? 

Re page 18 (Issue Resolution):  Who are the parties for the purpose of this paragraph? 

Page 20, Engagement:  What is the distinction between “engagement” between DFO and FN, 

“collaboration” with rec and comm sectors, and “consultation” with the public? 


